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Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out of Order-in-Original Nos. 37/ADC/2020-21/MLM dated 28.01.2021, passed by the
Additional Commissioner, CGST & C. Ex., Ahmedabad-North.

~41C'lcpdT cpT 'Wf -qcf -qar Name & Address of the Appellant/ Respondent

Appellant- M/s. Bajaj Foods Ltd., 444 Ashwamegh Estate, Opp: MN Desai Petrol Pt.imp,

Changodar, Dist: Ahmedabad.

Respondent- The Additional Commissioner, Central GST & Central Excise, Ahmedabad-North.

al{ a4f# z r8lamr sri@tr 3rra aar & it as za smk #a uf zenRnf Rt
sag mg er 3ff@rant at arft zur gtruma vga a aar &\

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the -
one may be against such order, to the appropriate authority in the following way:

0 7laal qr gr)rar ardaa

Revision application to Government of India :

(«) 4tr 5war zrca 3ff@zm, 1994 c#)" tlM 3@cT ~~ Tfq- lWwlT cB" G!N 1'.f 'Kir:@ S:lTx"f qjl"
\j(f-t1m gem us a siafa urteru 34aa 37ft fra, rd al, flt T-f'5ITciflf, xJ\iRCf
f@rt , atsf if, ufta tr +a, ir f, { f4cat : 110001 qjl" c#l" "GIRf ~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

ii) zuf ml at IR # ma i ua fl R alqn fa#t aver u 3r1 arr 3 u
fa4l usr au swera i ma a ua s; rf if, m fa8t aruerur za qve i are as fclJm
rant i zu fa#tavergt ma #t 1ffcnm cB" ~~ "ITT I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehc:iuse or to
, {! nether factory or from one warehouse to another during the course of processing of the goods in a

ehouse or in storage whether in a factory or in a warehouse.

~
!.:

'



---2---

(c!>) and arz fhl ; ur qr ii faff mG R nmrff#fr it Gritz yen aa m u are
zc Raz # mmst naae Rh8 zr, a re ii fuffaa &t

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without.payment of
duty.

3if wnraa at sne gcn pram fg sit sq fez mr al nu{ & it ha smrr uit sa err vi
fr qafa 3gar, nft rr tnml <IT :x-r=l<I tR <IT <l1G ii fcmi 3TfEl"f.n:li:r (ri.2) 1998 "1m ·109 &RT
~ fcITTr lJs! "ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) tu snra gens (r4ta) Pura#, 2oo4 a Ru o aif faff{e Tua in <v-8 ii GT mmTT ii,
hf arr2 a wR3 hf feta al m 8 per-amt qi ar@a amr al at-at ufii7er
'3fm! 3JTcl"Grf fcl;m Gar aR@gt Gr rer arr <. ml &zrftf a aiafa "1m 35-ll" ii mfur tp")- * :r@"R
g er elm--s ran t uf 1-Tt mrft ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@aura 3ma # arr u@i icv van ga arr q) uraam gt it wr1 200/- 6a yr 1 ug
3ITT" uITtf mq-r., XCPi:f ~~~ miTGT "ITT "ITT 1 ooo/- "11>'1 1.1\'m~ q,")- ulW I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac,

• I

vita zrca, tu sra zgca vi ara 3r9tr +mnferaur If 3r9tea: -
AppeaI to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a#ta war<r zca arf@~zm, 1944 #t err 3s-4t/as-z # siafa

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(no) affaa qRha 2 («) iaa; rr 3rara t 3r4la, 3r4la a ma i var grca, a€hzr
qr yea vi arm flt1 nrnf@raU (Rrez) at ufan 2gr ff1, 3rs«tar 27aT,
a<ntf1 sracr ,3rar ,f@er6+Ta,3{n,I1a -380004

a To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
ahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shal_l be filed in quadruplicate in form EA-3 as
prescribed under Rule 6- of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf? zr 32gr i an{ a snsii ar mgr tr & a r?) pea sir a fg #h ml qrara ufri
infur ur alR; gr qr a it gg sf Rh far udt arf a # fg zuenfnf r4larz
zmrznTf@raw at va r4la zn#t valal vs 3maa [hut uIa &]
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the ._Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs 'fee of Rs.100/- for each.

(4) Irrzgca 3rf@,frm 197o zrrr isgi)fer ah rgq- # aiafa ReifR fh; 31gar a 1Pae re 3r?gr zqenfeta Rvfu qTf@art a 3TmT j a u)a #t ya uf # 6.6.5o tfR cpl .-'l.l ll!IC'l ll ~
feasz am ilr afg1

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) gr aj vii@er mm#i at firv #aa frii al it ft ear anaoffa fhzut mat & uit fl zyca,
ta nra yea vi hara.-aft4ta =nrznf@raw (ruff@fer) fzm, 19s2 ff ?

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6) ft grca, ala a<a zyca vi hara 34la =nrni@raw (fre), 4Ra ar4tat a mm
a«car iar (Demand) d is (Penalt) qT 1o% as mar 3rf@arr 1 grif, sf@raam ra 5T 1o·'
$~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

a#c4tar 3Ila gra 3itarak3irir, an~@ar gar "airfriar"(Duty Demanded) -.,
(i) (Section) is mp as azr fffRaif;
(ii) fernnrara #=rlz #fez#tufu;
(iii) vhcrdz fez 'ferrai# fer6 asarr@.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit.taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

r z 3?er # vf 3rile ,f@raw h mar szf era 3rrar rea z au farfea gt at ir fa au es. ., .,
cf;' 10%araars al srgi har auz faa@a zt a-.r ciOs cf;' 10% 3r·1arc#t srat I., .,

,· ...-_~ In view of above, an appeal against this order shall lie before the Tribunal on payment of
s%4."%». of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

gty alone is in dispute."
ee



GAPPL/COM/CEXP/392/2021-Appeal

ORDER-IN-APPEAL.

1. This order arises out of an appeal filed by M/s. Bajaj Foods Ltd, 444,

Ashwamegh Estate, Opp. M.N. Desai Petrol Pump, Changodar, Dist

Ahmedabad (hereinafter referred to as 'appellant') against Order in Original

No. 37/4DC/2020-21/MLM dated 28.01.2021 (hereinafter referred to as 'the
impugned order') passed by the Additional Commissioner, CGST & Central

Excise, Commissionerate:Ahmedabad-North (hereinafter referred to as 'the

adjudicating authority).

2. Facts of the case, in brief, are that the appellant was engaged in the

manufacturing of "Peanut Butter" falling under CETH 15179020 of the

Central Excise Tariff Act, 1985. The appellant had obtained permission in

terms of Notification No. 21/2004-CE (NT) dated 06.09.2004 issued under

Rule 18 of the Central Excise Rules, 2002 from the Assistant Commissioner

of Central Excise, Division-IV, erstwhile Ahmedabad-II Commissionerate.

During scrutiny of ER-1 Returns for the peric,d from August, 2010 to July,

2011, it was noticed that the appellant had wrongly availed Cenvat Credit of

Rs. 29,55,530/- on inputs, packing materials and input services used in the

manufacture of their final product viz. "Peanut Butter", which was

unconditionally exempted as per Notification No. 3/2006-CE dated

01.03.2006 and accordingly, they appeared to have contravened the

provisions of Rule 6(1) of the Cenvat Credit Rules, 2004.

2.1 Accordingly, the appellant was issued a Show Cause Notice No.

V.15/15-39/OA/2011 dated 06.09.2011 for denial and recovery of wrongly

availed Cenvat Credit amounting to Rs. 29,55,530/- from them, under the

provisions of Rule 14 of the Cenvat Credit Rules, 2004 read with Section

11A(1) of the Central Excise Act, 1944 along with interest under the

provisions of Rule 14 of the Central Credit Rules, 2004 readwith Section

11AB of the Central Excise Act, 1944. It was also proposed to impose Penalty

on the appellant under Rule 15(1) of the Cenvat Credit Rules, 2004. The said

SCN was adjudicated by the Additional Commissioner, Central Excise,

erstwhile Ahmedabad-II Commissionerate (hereinafter referred to as 'the
original adjudicating authority') vide OIO No. 11/AD0C/2012/AS dated

31.01.2012 (hereinafter referred to as 'the original adjudication order')
wherein (i) The Cenvat Credit amount of Rs. 29,55,530/- was disallowed and
it was ordered for recovery in terms of Rule 14 of the Cenvat Credit Rules,

2004; alongwith interest under Section 11AB of the Central Excise Act, 1944

read with Rule 14 of the Cenvat Credit Rules, 2004; and Penalty of

55,530/- imposed under Rule 15(1) of the Cenvat Credit Rules,

Page 4 of 14
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GAPPL/COM/CEXP/392/2021-Appeal

2.2 The appeal filed by the appellant against the original adjudication order
was decided by the Commissioner (Appeal-I), erstwhile Central Excise,
Ahmedabad (hereinafter referred as 'the original appellate authority') vide
OIA No. 236/2012 (Ahd-II) CE/AK/Commr(A)/Ahd issued on 21.06.2012
(hereinafter referred as 'the original appellate order'), wherein the original
adjudication order was upheld to the extent that "the Cenvat Credit of Rs.
29,55,530/- is disallowed and is to be reversed by the appellant" and the
rest of the original adjudication order regarding interest and penalty was set
aside.

2.3 Thereafter, appeal filed by the appellant as well as the department
against the original appellate order has been decided by the Hon'ble CESTAT,
Ahmedabad vide Order No. A/10171-10172/2017 dated 19.01.2018, as
briefly reproduced here under:

0 (i) Therefore, following the said precedent, applicable to the facts and
circumstances of the present case for recovery of erroneous credit
availed, the findings recorded in the impugned order is upheld and
the Appeal filed by the Appellant/Assessee being devoid of merit is
dismissed;

(ii) Therefore, to ascertain reversal of the same amount which they
are required to reverse being disallowed by the Id. Commissioner
(Appeals), the matter needs to be remanded to the adjudicating
authority for the purpose of verification;

(iii) As far as interest on the Cenvat Credit availed is concerned, I find
that the Id. Commissioner (Appeals) while confirming the demand
of RS. 29,55,530/- observed that the Appellant had exported the
exempted goods under claim of Rebate of the duty paid on inputs
and the present credit on inputs are maintained in their RG-23 A
Part-II account, is only for the purpose of claiming rebate on
inputs used in the manufacture of finished goods exported against
rebate claim. Thus, in these circumstances, I find justification in
the order of the Id. Commissioner (Appeals) in setting aside the
penalty and interest.

2.4 The appellant has also filed Tax Appeal No. 1121 of 2018 before
the Hon'ble High Court of Gujarat against the Order of CESTAT, Ahmedabad
which is pending as on date.

3. Thereafter, the matter was again taken up by the adjudicating
authority for denovo consideration, in terms of the Order No. A/10171
10172/2017 dated 19.01.2018 issued by Hon'ble CESTAT, Ahmedabad. He

decided the matter vide issuance of impugned order, as briefly reproduced

0
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GAPPL/COM/CEXP/392/2021-Appeal

(i) The appellant have been disa!lowed Cenvat Credit of
Rs. 29,55,530/- and ordered to recover from them under Rule 14
of the Cenvat Credit Rules, 2004 read with Section 11A(1) of the
Central Excise Act, 1944. An amount of RS. 21,15,123/- already
reversed by the appe!lant, has been appropriated towards the said
demand of wrongly availed Cenvat Credit.

(ii) The appellant has been ordered to pay/reverse the remaining
amount of wrongly availed Cenvat Credit amounting to
RS. 8,40,407/- under Rule 14 of the Cenvat Credit Rules, 2004
read with Section 11A(1) of the Central Excise Rules, 1944 as
applicable during the relevant period (August 2010 to July 2011)

(iii) The appellanthas also been ordered to pay interest on the amount
of RS. 8,40,407/- under Rule 14 of the Cenvat Credit Rules, 2004
read with Section 114B of the Central Excise Act, 1944.

(iv) Penalty of Rs. 8,40,407/- has also been imposed on the appellant
under Rule 15(1) of the Cenvat Credit Rules, 2004.

4. Being aggrieved with the impugned orcler, the appellant preferred this
appeal on the grounds, which are as reproduced herebelow:

(i) The adjudicating authority has travel beyond the scope of the
Government Policy regarding permitting the credit of excise duty
paid on inputs by the manufacturer under the provisions of Cenvat
Credit Rules, 2004. The basic object of the scheme was not
considered by the adjudicating authority and disa!lowed the credit
taken on input, packing materials and consumables, consumed in
final product exported by the appellant.

(ii) It was repeatedly submitted to the adjudicating authority that
their entire production of final product viz. Peanut Butter is
exported and therefore the credit of excise duty paid on Inputs,
Packing Material and Consumable is admissible under the
provisions of Rule 6(6) of Cenvat Credit Rules, 2004 which has not
taken into consideration.

(iii) The adjudicating authority has prevented himself in reading sub
rule (2) and sub rule (3) of Rule 6 of Cenvat Credit Rules, 2004. In
the present case, as the final product is exempted by virtue of
Notification No. 03/2006-CE dated 01.03.2006, the provision of
sub-rule (2) and (3) of Rule 6 of Cenvat Credit Rules, 2004 needs
to be read simultaneously and therefore it can be hold that the
credit on input consumed in exempted goods is not allowable if
he manufacturer followed the procedure of sub-rule (2) or (3) of
ule 6 of Cenvat Credit Rules, 2004.

Page 6 of 14
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(iv)

GAPPL/COM/CEXP/392/2021-Appeal

On going through the Notification No. 21/2004-CE(NT) dated
06.09.2004, it is understood that the duty paid on the quantity of
input consumed in the quantity of final product exported can be
claimed as rebate and as per para 1.2 of part-V of Chapter 8 of
CBEC Excise Manual, it is verified the word "Export Goods" which
covered dutiable or exempted as well as non-excisable goods.

0

(v) The adjudicating authority has not maintained the precedence of
law, as it is not justified to decide the matter which remanded
back by the Hon'ble CESTAT, Ahmedabad on the ground that the
Hon'ble High Court has not granted stay .on operation of CESTAT
Order No. 10171-10172/2017 dated 19.01.2018. As the matter is
remanded back by the CESTAT against which Tax Appeal filed by
the appellant before the Fon'ble High Court challenging the
admissibility of Cenvat Credit which is the matter of interpretation
of the Cenvat Credit Rules, 2004; obviously stay is not required at
all and recovery of Cenvat Credit of RS. 8,40,407/- can be
recovered after finalization of Tax Appeal by Hon'ble High Court of
Gujarat.

(vi) The adjudicating authority has while acting on the direction of the
Hon'ble CESTAT not think fit to provide an opportunity to the
appellant to assist for verification of Cenvat Credit as directed by
Hon'ble CESTAT, hence, it is violation of naturaljustice.

(vii) The appellant would like to submit a copy of letter dated
10.09.2012 addressed to the Commissioner (Appeals-1), Central
Excise, Ahmedabad wherein the details of debit of Cenvat Credit of
Rs. 29,55,530/- during the period from 01.08.2010 to 31.07.2011
is intimated. However, the Commissioner (Appeals) has not taken
into account debit details furnished vide aforesaid letter and
partially allowed the appeal.

(viii) It can be seen that during the period from August, 201 O to July,
2011, the credit availed by the appellant, is no way in any
manner, be utilized for any purpose and therefore the interest
confirmed under Rule 14 of Cenvat Credit Rules, 2004 is not
sustainable in law.

(ix) In the present case, the dispute is relating to the admissibility of
Cenvat Credit of duty paid on input, packing material and
consumables used in the manufacture of exempted final product
which have been exported. The penalty is not imposable where

Page 7 of 14



GAPPL/COM/CEXP/392/2021-Appeal

the issued is related to the interpretation of the act and rules
made thereunder.

4.1 The appellant has also submitted additional submission vide their
ietter dated 12.11.2021, wherein the contentions have been made, as
reproduced below:

(i) Any tax/duty paid on export goods or inputs, packing materials and
consumables used in the production of export goods (excisable or
non-excisable or exempted) shall not be a part of element of
price/value/cost of export goods, therefore, denial of rebate of duty
paid on export goods or an inputs, packing material and
consumables, is in violation of the provisions of Constitution of
India. In the present case, the department has granted permission
as well as sanctioned the refund/rebate of duty paid on
Inputs/Packing materials and Consumables used in export goods in
terms of Notification No. 21/2004-CE(NT) dated 06.09.2004. Even
though, as insisted by the department, the reversal of Cenvat Credit
of duty has been macle by the appellant 'Under Protest', intimated
vide letter dated 05.03.2012, the present demand confirmed in
Impugned Order is not sustainable in law. The Interest and Penalty
imposed under the impugned order is also not sustainable.

(ii) In the present case, appeal against the impugned order under
which the adjudicating authority has disposed off the Show Cause
Notice No. V.15/15-39/OA/2011 dated 06.09.20.11. Accordingly, the
appellant observed that the adjudication order has been issued after
a period of Ten Years and Four months from the date of issuance of
SCN and hence, the adjudicating authority has not followed the
provisions of Section 11A(10) of the Central Excise Act, 1944.

(iii) In the present case, the appellant has, as insisted by the
department, debited/reversed the credit of RS. 21,15,123/- from
the Credit Account Register, out of which amount of Rs. 18,58,289/
being an amount of Rebate already sanctioned in terms of
Notification No. 21/2004-CE(NT) dated 06.09.2004. Therefore, it
appears that the said amount of Rs. 18,58,289/- which is illegally
recovered from the appellant though the said amount is an amount
of Excise duty involved in the quantity of inputs, packing materials
and consumables used in goods exported under the procedures
prescribed under Notification No. 21/2004-CE(NT) dated
06.09.2004. Hence, the said amount of RS. 18,58,289/- is required
to be refunded to the appellant Suo-Moto without fail.

Page 8 of 14
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5. The appellant was granted opportunity for personal hearing on
12.11.2021 through video conferencing. Shri R. R. Dave, Consultant,
appeared for hearing as authorised representative of the appellant. He re
iterated the submissions made in Appeal Memcrandum.

6. I have carefully gone through the facts of the. case available on
record, grounds of appeal in the Appeal Memorandum and oral submissions
alongwith additional submission made by the appellant at the time of
hearing. The issues to be decided in the present appeal are as under:

(i) Whether the Cenvat Credit amount- of RS. 29,55,530/- disallowed
and ordered to be recovered from the appellant, vide the
impugned order and also appropriation of an amount of Rs.
21,15,123/- already reversed by the appellant towards wrongly
availed Cenvat Credit under Rule 14 of the Cenvat Credit Rules,
2004 read with Section 11A(1) of the Central Excise Act, 1944, is
legally correct or otherwise?

(ii) Whether the impugned order issued to the appellant to
pay/reverse the remaining amount of wrongly availed Cenvat
Credit amounting to RS. 8,40,407/- under Rule 14 of the Cenvat
Credit Rules, 2004 reacl with Section 11A(1) of the Central
Excise Act, 1944, is legally correct or otherwise?

(iii) Whether the impugned order issued to the appellant to pay
interest on the amount of RS. 8,40,407/- under Rule 14 of the
Cenvat Credit Rules, 2004 read with Section 11AB of the Central
Excise Act, 1944, is legally correct or otherwise

(iv) Whether the Penalty of Rs. 8,40,407/- imposed on the appellant
under Rule 15(1) of the Cenvat Credit Rules, 2004, is legally
correct or otherwise?

7. As regards the issue of demand of Cenvat Credit amounting to
Rs. 29,55,530/- for the period from August, 2010 to July, 2011 on inputs,
packing materials and input services used in the manufacture of their final
product viz. "Peanut Butter" .[which was exempted vide Notification No.
3/2006-CE dated 01.03.2006], I find that 'the original adjudicating authority'
vide 'the original adjudication order' disallowed the said amount and also
ordered recovery thereof from the appellant in terms of Rule 14 of the
Cenvat Credit Rules, 2004.

7.1 Further, on appeal preferred by the appellant against the 'original
adjudication order', the 'original appellate authority' had vide 'original
·appellate order' upheld the 'original adjudication order' to the extent that the
Cenvat Credit of Rs. 29,55,530/- is disallowed and also ordered to be

a

4" versed by the appellant.,i #?
."%,



GAPPL/COM/CEXP/392/2021-Appeal

7.2 Subsequently, on appeal filed by the appellant against the 'original
appellate order' passed by the 'original appellate authority', Hon'ble CESTAT,
Ahmedabad vide Order No. A/10171-10172/2017 dated 19.01.2018 held

that:
"5 Therefore, following the said precedent, applicable to the facts
and circumstances of the present case for recovery of erroneous credit
availed, the findings recorded in the Impugned order is upheld and the
Appeal filed by the Appellant-Assessee being devoid of merit is
dismissed.
7. From the record, I find that the Appellant-Assessee had reversed
the credit of Rs. 21,15,123/- and it is not clear whether they had
reversed the credit of Rs. 8,40,407/-. Therefore, to ascertain reversal of
the same amount which they are required to reverse being disallowed
by the Id. Commissioner (Appeals), the matter needs to be remanded to
the adjudicating authority for the purpose of verification ....•

7.3 It is pertinent to mention here that as per the facts mentioned in the
impugned order, I find that the Tax Appeal No. 1121 of 2018 filed by the
appellant is still pending for consideration before the Hon'ble High Court of
Gujarat. Further, I find that the appellant has not made any submission that
any stay has been granted by the Hon'ble High Court in the matter.

7.4 In view thereof, I find that the issue of demand of Cenvat Credit
amounting to Rs. 29,55,530/- raised against the appellant towards wrong
availment of Cenvat Credit on inputs, packing materials and input services
used in the manufacture of their exempted final product has been decided
against the appellant by the Hon'ble Tribunal and that the appellant are not
entitled for the said credit amounting to Rs. 29,55,530/- which needs to be
reversed by them. Further, considering the facts of the present case as
discussed above, any reconsideration or review regarding the said issue is
not within the scope of the Commissioner (Appeal) during the present appeal
proceeding. Accordingly, the contention of the appellant made to the extent
of entitlement of the said Cenvat Credit of Rs. 29,55,530/- are infructuous at

this juncture.

7.5 Further, as per the facts mentioned at Para-12 and Para-13 of the
impugned order, I find that the appellant have not reversed the remaining

amount of Rs. 8, 40,407/-. The said facts have not been disputed by the
appellant at any point of time. Accordingly, I find that the impugned order

the adjudicating authority to the extent of (i) disallowing the
dit of Rs. 29,55,530/- and ordered to be recovered from the

Page 10 of 14
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GAPPL/COM/CEXP/392/2021-Appeal

21,15,123/- already reversed by the appellant, towards wrongly availed
Cenvat Credit under Rule 14 of the Cenvat Credit Rules, 2004 read with
Section 11A(1) of the Central Excise Act, 1944; and (iii) order the appellant
to pay/reverse the remaining amount of wrongly availed Cenvat Credit
amounting to Rs. 8,40,407/- under Rule 14 of the Cenvat Credit Rules, 2004
read with Section 11A(1) of the Central Excise Act, 1944, is legally correct as

per law.

± ;

appellant under Rule 14 of the Cenvat Credit Rules, 2004 read with Section
11A(1) of the Central Excise Act, 1944; (ii) appropriating the amount of Rs.

;°

8. As regards the issue of interest, which have been ordered to be paid
vide the impugned order on the amount of Rs. 8,40,407/- under Rule 14 of
the Cenvat Credit Rules, 2004 read with Section 11AB of the Central Excise
Act, 1944 and the Penalty of Rs. 8,40,407/- imposed on the appellant under

Q Rule 15(1) of the Cenvat Credit Rules, 2004, the findings of the 'original
appellate authority' in the 'original appellateorder' held, is briefly reproduced

herebelow:
"6 and accordingly, I proceed to decide the case on merits.
A ..
B ..
C. Therefore in this case I find that even if the credit on inputs were taken,

they could not have been utilized for payment of excise duty on the final
product as the final product is exempted. I also find that the final products
were exported under claim of rebate under Rule 18 of the CER, 2002, for
which permission has been taken by the appellant from the Department.

D. I have also gone through the procedure prescribed under Notification No.
21/2004-CE(NT) and this rule stipulates that:

a
Therefore in order to fulfil these conditions the appellant is required to
maintain some records for verification and he has chosen the Cenvat
Credit records to claim the rebate on the input used in the exported

· material.
E.....
F., Therefore, I find that the applicants is debiting the amount claimed by

them in the rebate claim, and this account is not been used for making
any payment of Central Excise duty on final products for the purpose of
Rule 2(4) of the CCR. Therefore......

G.....
H. As far as payment of interest is concerned, the issue has been dealt with

by the Supreme Court in the case of M/s. Indo-Swift Laboratories
reported in [2011 (265) ELT 3 (SC)] and discussed in detail by the
Hon'ble High Court of Karnataka in the case of CCE, ST & LTU Bangalore
Vs. Bill forge Pvt. Ltd., reported in [2012 (279) ELT 2009 (KAR)). I quote
the relevant para from Judgment of High Court order which are as
follows:

"22........ It is only when the assessee had taken the credit, in other
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words by taking such credit, if he had not paid the duty which is
legally due to the Government, the Government would have
sustained loss to that extent. Tnen the liability to pay interest from
the date of amount became due arises under Section 11AB, in order
to compensate the Government which was deprived of the duty on
the date it became due. Without the liability to pay duty, the liability
to pay interest would not arise. The liability to pay interest would
arise only when the duty is not paid on the due date. If duty is not
payable, the liability to pay interest would not arise"

I In view of the above, I uphold the order to the extent that the
Cenvat Credit of Rs. 29,55,530/- is c/isallowecl and is to be reversed by
the appellant. Rest of the order regarding interest and penalty is
set aside. Therefore I partially allow the appeal."

8.1 Further, I find that Hon'ble CESTAT, Ahmedabad vide Order No.

A/10171-10172/2017 dated 19.01.2018 held that:

"7. From the record, I find that the Appellant-Assessee had reversed
the credit of Rs. 21,15,123/- and it is not clear whether they had
reversed the credit of Rs. 8/J0,407/-. Therefore, to ascertain reversal
of the same amount which they are required to reverse being
disallowed by the Id. Commissioner (Appeals), the matter needs to be
remanded to the adjudicating authority for the purpose of verification.
As far as Interest on the CENVAT credit availecl is concerned I find that
the Id. Commissioner (Appeals) while confirming the demand of
Rs. 29,55,530/- observed that the Appellant had exported the
exempted goods under claim of rebate of duty paid on Inputs and the
present credit on Inputs are maintainer/ in their RG-23 A Part II
account, is only for the purpose of claiming rebate on Inputs used in
the manufacture of finished goods exported against rebate claim.
Thus, in these circumstances, I find justification in the order of
the Id. Commissioner (Appeals) in setting aside the penalty and
Interests".

8.2 In view of the above, I find that the issue as regards the demand of

Interest raised against the appellant vide the Show Cause Notice No.

V.15/15-39/OA/2011 dated 06.09.2011 under the provisions of Rule 14 of

the Cenvat Credit Rules, 2004 read with Section 11\ 0f the Central Excise

Act, 1944 as well as the proposal for imposition of penalty on the appellant

under Rule 15(1) of the Cenvat Credit Rules, 2004, in respect of the wrongly

availed Cenvat Credit amounting to Rs. 29,55,530/-, has been concluded as,
set aside by the 'original appellate authority' vide the 'original appellate

order' and the same has also been upheld by the Hon'ble CESTAT,

ad vide Order dated 19.01.2018.
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8.3 Further, as per the facts mentioned at Para-7 of the Order No.
A/10171-10172/2017 dated 19.01.2018, I find it very clear that the Hon'ble
CESTAT, Ahmedabad has remanded the matter to the adjudicating authority
for the purpose of verification to ascertain reversal of the same amount
which the appellant are required to reverse being disallowed by the 'original
appellate authority'. Accordingly, I find that any reconsideration or review in
respect of the issue of demanding Interest or imposing Penalty on the
appellant by the adjudicating authority, was not within his scope, while
considering the remand back proceedings ir. terms of the directions of
Hon'ble CESTAT, Ahmedabad vide Order dated 19.01.2018. Hence, I find
that in the present case, the adjudicating authority has exceeded his scope
and ordered the appellant for payment of interest on the amount of Rs.
8,40,407/- under Rule 14 of the Cenvat Credit Rules, 2004 read with Section
11AB of the Central Excise Act, 1944 and also imposed penalty of Rs.
8,40,407/- on the appellant under Rule 15(1) of the Cenvat Credit Rules,
2004, vide the impugned order. Hence, the impugned order is not legally
sustainable on merit to that extent and accordingly, needs to be set aside.

9. In view of the above, on careful consideration of the relevant legal
provisions and submission made by the appellant, I pass the Order as per
details given below:

(i) I uphold the impugned order passed by the adjudicating authority,
to the extent of (i) disallowing the Cenvat Credit of Rs.
29,55,530/- and ordered to be recovered the same from the
appellant under Rule 14 of the Cenvat Credit Rules, 2004 read
with Section 11A(1) of the Central Excise Act, 1944; (ii)
appropriating the amount of Rs. 21, 15,123/- already reversed by
the appellant, towards wrongly availed Cenvat Credit .under Rule
14 of the Cenvat Credit Rules, 2004 read with Section 11A(1) of
the Central Excise Act, 1944; and (iii) order the appellant to
pay/reverse the remaining amount of wrongly availed Cenvat
Credit amounting to Rs. 8,40,407/- under Rule 14 of the Cenvat
Credit Rules, 2004 read with Section 11A(1) of the Central Excise
Act, 1944 and accordingly, the appeal filed by the appellant is

rejected to that extent.

(ii) I set aside the impugned order to the extent of Interest ordered to
be paid by the appellant on the amount of Rs. 8,40,407/- under
Rule 14 of the Cenvat Credit Rules, 2004 read with Section 11A
of the Central Excise Act, 1944 and Penalty of Rs. 8,40,407/
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imposed on the appellant under Rule 15(1) of the Cenvat Credit
Rules, 2004 and accordingly, the appeal filed by the appellant is
allowed to that extent.

10. The appeal filed by the appellant stands disposed off in above terms.

k..±Metso»»'imeni%a a>»o.
Commissioner (Appeals)

Da

Attested

~-.~-
(M.P.Sis6diya)

Superintendent (Appeals)
Central Excise, Ahmedabad
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